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AWARD

l. INTRODUCTION

Thiscollective agreement contains a provision for the annual payment for “any unused sick
leavedays’, aprovisionwhichwasnot inthe previousagreement. Theissueraised wasthis:
Does the phrase “any unused sick leave days’ include those unused sick |eave days which

employees had accumulated under the previous collective agreement?

. THE FACTS

Although this arbitration began two years ago, no evidence was led until October of this

year.

Thefactswerenot indispute. VirginiaHills, aUnion representative, testified for the Union

and identified a number of documents. The Employer called no witnesses.

VictoriaManor isaretirement homein Windsor which had been owned by Diversicare. The
Union had a collective agreement with VictoriaManor and in early 1996 the Union began

negotiations with Diversicare for a new agreement.

Effective April 1, 1996 VictoriaManor was sold to Joe Joksimovic. Collective bargaining
for anew collective agreement began again. Mr. Joksimovic wasthe primary representative

of the Employer in those negotiations and Ms Hills was the Union's chief negotiator.

A magjor issue in the negotiations was sick pay. Under the last collective agreement with
Diversicare, employeeswere entitled to one day of sick pay per month, to amaximum of 16

days. At the end of that agreement many employees had accumulated unused sick leave
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time, up to and including the maximum 16 days.

Mr. Joksimovic wished to reduce the sick leave benefits. The parties discussed reducing
sick leave benefits and introducing payment for unused sick days. June 30, 1996 the
Employer gave the Union alist of employees with their accumulated sick leave, including
those days accumulated under the old agreement. August 14, 1996 the Employer gave the
Union another list with each employee's accumulated sick leave entitlement under the old
agreement and also the monetary value of that sick leave in a column headed “ estimated
liability”.

In August 1996 the parties reached a tentative agreement reducing paid sick leave to one-
half (1/2) day per month, to a maximum of six (6) days. In addition, new language was
introduced which provided for an annual payment for “any unused sick leave days’. It was

the meaning of “any unused sick leave days’ which led to this grievance.

The parties signed a Memorandum of Agreement dated August 15, 1996 in which they
recorded their agreement for a new three-year collective agreement. The Memorandum
contained language for later inclusion in the new collective agreement to provide for one-
half day of sick leave per month and for the payment for unused days. The Memorandum
also contained the following:
It isunderstood that all sick leave days accrued up to and including March 31, 1996
shall be paid out in full to all affected bargaining unit employees.
Ms Hills said the above statement accurately reflected the parties’ intention - the parties
intended the phrase “any unused sick leave days’ to include the unused sick leave days
accumulated as of the start of this agreement. The August 15 Memorandum waswrittenin
amanner that indicated that the parties did not intend to include the above sentence in the

collective agreement.
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The August 15 Memorandum of Agreement was rejected by the Union membership. Ms
Hills and Mr. Joksimovic had further discussions and agreed to add one additional day of
bereavement leave. A new Memorandum of Agreement, signed August 26, incorporated the
itemsincluded in the August 15 memorandum and indicated that there was one additional
agreed item. That memorandum was ratified by the employees September 10, 1996.

About the time of the ratification Ms Hills met with Jana Obradovic, Mr. Joksimovic's
daughter and the Administrator of the Manor. Ms Hills and Ms Obradovic agreed on the
amount of each employee's accumulated sick leave as of March 31, 1996, the amount used
by September 10, 1996 and the value of the payment which wasto be made for the unused
sick leave. MsHillsrecorded their agreement on these items and she provided acopy to Ms
Obradovic. MsHillstestified that there was no difference between the parties either with
respect to the fact that the Employer would provide payment for accumulated sick days or

with respect to how much money was owed to each employee.

About that same time Mr. Joksimovic indicated to Ms Hills that he hoped to recover some
of themoney for sick pay from Diversicare. MsHillstestified that Mr. Joksimovic appeared
to beinthisbusinessfor thelong term and that the Union and the empl oyeeswanted to work
with him and assist him and, in any event, the employees knew the money was owed to
them. Thus Ms Hills agreed with Mr. Joksimovic that the Employer would be permitted
time to pursue Diversicare and that payment for the accumulated sick pay would be made
either when the Employer received the money from Diversicare, or at the end of the

collective agreement, whichever came first.

A collectiveagreement wasprepared and signed. Althoughthecollectiveagreementisdated
September 10, 1996, it appearsthat it may have been prepared and signed later, and simply
dated for the day the Union ratified the August 26 Memorandum of Agreement. The
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changes to the collective agreement contemplated by the Memorandum were made in the
sick leave article but the sentence:

It isunderstood that all sick leave days accrued up to and including March 31, 1996
shall be paid out in full to all affected bargaining unit employees.

was not included.

INn 1998 MsHillswasinformed by the Employer that Diversi carewasnot going to contribute
to the sick leave payments and that the Union would haveto pursue Diversicareif it wanted
to obtain the money. On July 21, 1998 Ms Hillswrote to the Employer inquiring about the
date of payment of this money; this grievance followed on September 3, 1998.

| note that the Memorandum of Agreement stated that the sick leave was to be paid by
December 31 but the collective agreement says April 1. MsHillstestified that the date was

changed to April 1 by agreement of the parties to conform to the Employer’ sfiscal year.

Finally | note that the Memorandum of Agreement was for "a three (3) year agreement
which shall expire December 31, 1998". The printed text of the collective agreement isfor
athreeyear agreement coming into effect April 1, 1996 and ending April 1, 1999. However,
inanearlier grievance Arbitrator Hinnegan hasdecided that the coll ective agreement expires
December 31, 1998 [see Victoria Manor and Service Employees Union, Local 210 (April
5, 2000) unreported (K. A. Hinnegan)]. | thususe April 1, 1996 as the day the agreement
began and December 31, 1998 as the day it ended.

1. PROVISIONS OF THE AGREEMENT

The relevant provisions of the Collective Agreement are as follows:



ARTICLE 16 - SICK LEAVE

16.02 a) All full time bargaining unit employees currently employed and new full time
bargai ning unit employeesfrom commencement from date of employment [sic], shall
be entitled to sick leave with pay at the rate of one-half (1/2) day per month to a
maximum of six (6) days per year.

Any unused sick leave days shall be paid out in full, at the current wage rate no later
than the 1st day of April of every year.

V. POSITION OF THE UNION

The Union first said that the language was clear and that “any unused sick leave days’ had
a very general meaning and included the unused sick leave days which employees had

accumulated as of the beginning of the collective agreement.

In the alternative, if the provision was ambiguous, the Union said that the evidence of the
negotiations, of the Memorandum of Agreement, of the parties agreement on the number
of sick leave days and the value of the payments for those days, and of the agreement to
defer the payment until the Employer had an opportunity to pursue a contribution from
Diversicare, al clearly pointed to the parties intention that the Employer pay for the sick

leave days which employees had accumulated as of April 1, 1996.

The Union asked for a declaration that Article 16.02 @) required the payment of sick leave
days accrued as of April 1, 1996. The Union sought an order for payment for all those days
which had not been used as sick time or otherwise paid out and for interest to be paid on
those amounts from the date of the grievance or from the end of the agreement The Union
also asked that | remain seised.
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In reply to the Employer’s submissions, the Union said the Employer’s claim that the
provision was clear supported the Union’ s alternative argument that it was ambiguous. In
addition, the Union said that the Employer’ s submission that the parties had not resolved the
issue of what was to happen to the sick leave accumulated as of the beginning of the
collective agreement simply could not stand. The parties had resolved all issues and it was

my task as arbitrator to determine what the parties had agreed upon.

V. POSITION OF THE EMPLOYER

The Employer submitted that this provision was clear but the Employer gave it adifferent

interpretation from that given by the Union.

In substance, the Employer said it was not responsible for payment for any sick leavewhich
had been accumulated prior to Mr. Joksimovic assuming ownership. The Employer said the
payment provision contained in the second paragraph of Article 16.02 a) applied only to the
one-half day per month accumul ated under the previous paragraph (that isthefirst paragraph
of Article 16.02 @)) of theagreement. Thefirst payment had been due April 1, 1997 and that
payment was for only the time accrued under the new language found in Article 16.02 ).
In other words, the phrase“any unused sick leavedays’ referred only to the one-half day per

month of sick leave which had been accumulated under this new agreement.

In response to my question as to what had happened to those unused sick |eave dayswhich
the employees had accrued prior to this collective agreement, the Employer said that issue

was not clear, that matter had not been resolved.

In response to my question asto the Employer's position on what conclusion | should reach

if I found the provision to be ambiguous, the Employer simply said that the August 1996
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Memorandum of Agreement had merged into the collective agreement and that | could rely

on only the collective agreement.

VI. CONCLUSIONS

| begin by recording aruling made at the hearing May 26, 2000. The Employer requested
a ruling as to whether the disputed provision was clear or ambiguous. Because some
evidence, such as evidence of negotiating history, is used primarily to interpret an
ambiguouscollectiveagreement, the Employer sought thisruling to assist in determining the
scope of evidenceto be presented. If the provision was clear, the Employer anticipated that
the partieswould lead lessevidencethanif the provision wasambiguous. The Union agreed
to the Employer’ srequest, but noted that if | concluded that the provision was clear and had
the meaning the Employer gave it, the Union would still lead al its evidence of the
negotiationsin order both to demonstrate alatent ambiguity and to resolve the ambiguity in
theUnion’sfavour. However, theUnion said that if | found that the provision wasclear and
had the meaning the Union gave to it, the amount of evidence would be considerably
reduced.

| advised that | was unable to find the clear intention of the parties by examining the
collective agreement alone, in the absence of any evidence; instead, | concluded that the
provision was ambiguous. Looking only at the words “any unused sick leave days’, the
parties may have intended to refer only to the new one-half day accumulation or they may
have intended to include the previously accumulated sick leave. The hearing was then

adjourned to allow the Employer time to prepare for the presentation of evidence.

Turning to the substance of the grievance, in interpreting a collective agreement the

objective is always to determine the intention of the parties. The parties expressed their
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intention in thelanguage used in the collective agreement and it isthus the language of their
agreement that an arbitrator first examines to determine intention. If the language is clear
and the intention can be determined from that language alone, arbitrators do not consider
other evidence. However, such other evidence asnegotiating history may beusedtoresolve
doubt as to the parties intention and it may also be used to show that a provision which

appears to be clear is not.

The specific provisions of acollective agreement are not to be interpreted inisolation - they
must be read in the context of the entire collective agreement. The relevant context hereis
arevised provision on sick leave in which several changes were made from the previous
collective agreement. The monthly entitlement was reduced from one day to one-half day.
The maximum number of days of sick leave was reduced from 16 daysto 6 days. At that
sametime anew provision for the payment of unused sick leave wasintroduced. Asof the
April 1, 1996 beginning of thisnew collective agreement, many employees had unused sick

leave time.

What, then, did the partiesintend when they agreed to payment for “any unused sick leave
days’? The phrase is a general one and would appear to include all sick leave days
including any days which an employee may have from an earlier year. Moreover, it seems
to melikely that the parties would have intended to address both the sick days accumulated
as of the April 1, 1996 beginning of the collective agreement and those new days which
would accumulate under the new provision. If the parties had intended to simply start fresh
and, in so doing, ignore any days which an employee had accumulated as of April 1, 1996,
they would morelikely have used other language to expressthat intention. If the partieshad
intended to make a break from the past and wipe out all accumulated unused sick time, |
would expect that such a change would have been stated in clear words. Thus | think it

likely that the parties intended to include all unused sick leave, including days which had
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accumul ated beforethisagreement, whenthey used the phrase“ any unused sick leavedays”.

While | think one interpretation is more likely than the other, | cannot say that the parties

intentionisclear. Thelanguageis capable of the interpretation advanced by the Employer,

although I think that such an interpretation islesslikely to have been the parties’ intention.

Nevertheless, it is possible that the parties intended that the only sick |eave daysto be paid

out werethe sick leave days accumulated under the new one-half day per month system and

that the previously accumulated days were to simply disappear. In view of this ambiguity,

| consider the evidence of the negotiations to see whether that evidence assists in

determining what the parties intended by this language.

Thisisasituation wherethe evidence of negotiating history isclear and consistent and hel ps

to determine the parties intention. No doubt that is because | had only the uncontested

evidence of one witness, the Union’s chief negotiator.

What, then, does the evidence of the negotiations indicate? There were four key points:

1

The parties discussed this issue in the negotiations and they agreed that payment
would be made for the previously accumulated sick days.
In their August 15, 1996 Memorandum of Agreement (incorporated in their August
26 memorandum), the parties set out the language to be included in the collective
agreement as Article 16.02 a@). However, in addition, they included the following
sentence setting out what would happen to the accumulated time:
It isunderstood that all sick |eave daysaccrued up to and including March 31,
1996 shall be paid out in full to all affected bargaining unit employees.
Those days were included as part of the “any unused sick leave days’.
The parties (i.e. Ms Hills and Ms Obradovic) calculated how many days each
employee had accumulated and they agreed on the precise value of the payment for
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those days.
4. The parties(i.e. MsHillsand Mr. Joksimovic) agreed that the Employer would have
sometimeto pursue Diversicare (the owner when those dayswere earned) but agreed
that the money was owed by the Employer and would be paid when Diversicare made

acontribution or at the end of the collective agreement.

| notethat in each instance the evidenceisnot simply what the Union was hoping to achieve
but the evidenceisthe sharedintention of thetwo parties. The partiesagreed in negotiations
that the Employer would pay for the days; the parties noted in their Memorandum of
Agreement their understanding that the Employer would pay for the days, the parties
calculated the exact amount of each payment; and, finally, the parties agreed to alow the
Employer timeto seek a contribution from Diversicare, something which only makes sense
if the Employer was required to make payment for the days which had accumulated when
Diversicarewasthe owner. Each point suggeststhe conclusion that the partiesintended that
the Employer would pay for the accumulated sick leave; the four points together leave me

with no doubt as to what the parties intended.

| conclude that, in using the phrase “any unused sick leave days’, the parties intended that
the Employer would pay for both the unused sick leave days which had accumul ated under

the previous agreement and the unused time which accumulated under the new agreement.

| note that thisresult isthe same as would be reached if one smply considered the August
15 Memorandum of Agreement; that Memorandum expresses this intention much more
clearly than doesthe collective agreement. However, | wishto beclear that | have based my
conclusionson thelanguage the partiesincluded in Article 16 of their collective agreement,
not on the August 15 Memorandum of Agreement. | havesimply used thefour pointslisted

above, one of which was the language which the parties included in their August
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memorandum, to assi st mein determining what the partiesintended by the ambiguouswords

which they included in the collective agreement.

Asanaside, | wishto direct afew words specifically to those employees who may read this
award. Employees covered by this collective agreement may reasonably ask "Since the
Memorandum of Agreement which weratified isexplicit on the requirement to pay for sick
leave accumulated during the previous coll ective agreement, what isthe problem?' Thisis

an understandable concern and | will attempt to answer it.

The Memorandum of Agreement which the employeesratified did make clear what wasto
happen. It included the following: "It is understood that all sick leave days accrued up to
and including March 31, 1996 shall be paid out in full to al affected bargaining unit
employees.” However that ratified Memorandum of Agreement wasreplaced by the signed
collective agreement which does not include the above sentence. Oncethe partiessigned the
collective agreement, the Memorandum ceased to have any legal effect. The signed
collectiveagreement repl aced the M emorandum and thereafter only the coll ective agreement
regulated the employment relationship. The Employer and the Union were then bound to
follow the collective agreement, not the earlier Memorandum. The question to be
determined waswhether the printed coll ective agreement, asdistinct from the Memorandum
of Agreement ratified by the employees, required the payment for days accumulated under
the old collective agreement. Itisnot permissablefor an arbitrator to simply assumethat the
intent expressed in the Memorandum holds true for the collective agreement - the parties
may have changed their intention as they clearly did with the date the payment was to be
made, changing that date from December 31 to April 1.

Returning to the grievance, in addition to the unused sick leave days earned since the

beginning of this collective agreement, the Employer is directed to pay for the sick leave
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time which employees had accumul ated as of April 1, 1996, less any days which may have
been taken as sick leave or otherwise used or paid out. (It appeared, for example, that some
sick daysweretaken in the period of the negotiations between April 1, 1996 and the signing
of the new collective agreement September 10, 1996.)

The Union also sought an order for the payment of interest.

The remedy should make the aggrieved employees whole. Those employees have been
deprived of the use of this money and the Employer has had the use of the money. Interest
isameasure of the value of the use of money and | conclude that thisis an appropriate case

for the award of interest.

When should the payment of interest begin? About the time of ratification (September
1996) the Union agreed to allow the Employer to delay payment until either money was
received from Diversicare or the end of the collective agreement, whichever camefirst. It
would now be unfair to require the Employer to pay interest for the period the Union had

agreed the Employer need not pay the money.

When, then, did the Union's consent to delay payment cometo an end? Whilethe evidence
was not as clear as one might like, I conclude that the delay was an indulgence on the part
of the Union, and that the indulgence cameto an end by early September, 1998. By thenthe
Union had asked for adate for payment and was about to grieve. The Union suggested that
interest might begin as of the date of the grievance (September 3) and | accept that as an
appropriate date. | order the Employer to pay interest on the unpaid amounts effective
September 3, 1998.

Theissuesin this case were dealt with as matters of principle - | was not asked to determine
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the precise amounts owing to each employee nor was | asked to calculate the amounts of

interest. In summary, then,

1. | direct the Employer to pay for al the unused sick days, including those days
accumulated as of the beginning of this collective agreement; and,

2. | direct the Employer to pay interest on the unpaid amount from September 3, 1998.
| leave it to the parties to cal culate the precise amounts owing to the employees, including
the appropriate amounts for interest, but | retain jurisdiction to deal with those two issues

and any other issues which may arise in the implementation of this award.

Dated at London, Ontario this 10th day of November, 2000.

Howard Snow, Arbitrator



